
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



WOODRUFF v. PLANT. 



145 



The effect of this rule unquestionably 
is, to encourage laxness and indiffer- 
ence in carriers, in regard to all the 
appliances of the transportation, in- 
cluding the character and condition of 
the apparatus of transportation, as well 
ns the service connected with its opera- 
tion. This has led the American courts, 
generally, to reject all contracts against 
responsibility for negligence on the 
part of the carriers or their employees, 
ns being against sound policy and good 
morals. But the New York courts have 
finally come to the conclusion that such 
contracts may be upheld, when ex- 
pressed in clear and specific language, 
as intended to cover the negligence of 
the carrier and his employees, but that 
no general terms, however exclusive, 
will be held to extend so far : Magin 
v. Dinsmore, 56 N. Y. 168; see, also, 
.Knell v. Company, 33 N. Y. Superior 
Ct. 423. This rule seems even less 
satisfactory than the English rule. For 
if the parties may lawfully contract for 
exemptions from responsibility for the 
consequences of their own negligence, 
there can be no possible reason why 
such an extended rule of construction 
should be adopted with reference to that 
particular exemption. There is every 
reason to suppose the carrier would in- 
tend to embrace that exemption above 
all others, if he might lawfully do so ; 
and as the public are now very much at 
the mercy of railways and steamboats for 



transportation for long distances, there 
is nothing improbable in supposing the 
owner of goods, or passengers even, 
might submit to any conditions demand- 
ed. If such contracts are lawful and 
natural, we can conceive no reason why 
general terms should not be construed 
to embrace that particular exemption 
from responsibility, with carriers. But 
in Magin v. Dinsmore, supra, Johnson, 
J., distinctly declares that, by the set- 
tled laws of that state, a contract ex- 
empting the carrier from responsibility 
for loss, "from any cause whatever," 
will not extend to losses from the very 
causes enumerated in the bill of lading, 
when produced by negligence of the 
carrier or his employees, but might be 
made to embrace them if specifically 
named. He cites many New York 
cases in support of the view, most of 
which do not extend beyond the first 
part of the rule declared, in regard to 
which there is no controversy in the 
American courts. Openheimer r. N. S- 
Express Co., in the Supreme Court of 
Illinois, 9 Alb. Law J. 18", not re- 
ported in Illinois Reports, is here cited 
in favor of the latter part of the rule ; but 
we cannot believe it will ever obtain 
any very extensive acceptance. The 
opinion of Mr. Justice Bkadiey in Rail- 
road Co. v. Lockwood, 17 Wallace 357, is 
the best exposition of the law upon 
this question we have any where found. 
I. F. R. 



Supreme Court of Errors of Connecticut. 
DAVID P. WOODRUFF v. AMZI P. PLANT. 

The holder of a bank check is bound to present it within a reasonable time ; 
otherwise the delay is at his own peril. 

But what is a reasonable time must depend upon the particular circumstances of 
the case. 

And the time may be extended by the assent of the drawer, express or implied. 

The plaintiff, desiring to make a remittance to a creditor at a distance, and there 
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being no bank in the place where he lived, asked the defendant, who had an 
account with a banker in a neighboring city, to take the amount of him in bank 
bills and give him his check therefor, and the defendant, fully understanding the 
object, took the bank bills and gave the plaintiff his check upon the banker, pay- 
able to the plaintiff's order, the defendant the same day depositing the bills with 
the banker. The plaintiff at once endorsed the check to his creditor and sent it by 
the next mail. It was three days before the check reached the place where the 
banker resided and was presented for payment, at which time the banker had 
failed and payment was refused. The plaintiff having taken up the check sued the 
defendant thereon. Held, that the check was presented within a reasonable time 
in the circumstances, and that the defendant was liable. 
The case could not be regarded as one of bailment. 

Assumpsit upon a bank check ; brought to the Court of Com- 
mon Pleas for Hartford county. The court made a finding of the 
facts and reserved the case for the advice of this court. The facts 
are sufficiently stated in the opinion. 

A. P. Hyde and W. S. Merrill, for the plaintiff, cited, to the 
point that the check was presented for payment ■within a reasonable 
time : Bridgeport Bank v. Dyer, 19 Conn. 136 : Daggett v. Whi- 
ting, 35 Id. 360 ; 1 Parsons' Notes and Bills 271 ; 3 Kent Com. 
104, note c. ; Taylor v. Wilson, 11 Mete. 44 ; Ames v. Merriam, 
98 Mass. 294; First Nat. Bank v. Harris, 108 Id. 514; Morri- 
son v. Bailey, 5 Ohio St. 13 ; Mohawk Bank v. Broderiek, 13 
Wend. 133; Stephens v. McNeill, 26 Barb. 652; Rickford v. 
Ridge, 2 Campb. 537 ; Alexander v. Burchfield, 7 M. & G. 1061 ; 
Robinson v. Hawsford, 9 Ad. & E., N. S. 51 ; Hare v. Henty, 
10 Com. Bench, N. S. 64 ; Prideaux v. Griddle, Law Hep. 4 
Queen's Bench 454. 

Perkins and M. H. Holcomb, for the defendant, cited, to the 
point that the check was not presented in season : 2 Parsons' Notes 
and Bills 73, 79 ; Cbitty on Bills 385 et seq. ; Story on Bills, § 494 ; 
Byles on Bills 20 ; Harker v. Anderson, 21 Wend. 372 ; Chap- 
man v. White, 2 Seld. 412 ; Smith v. Miller, 43 N. Y. 173 ; s. c. 
52 Id. 545. 

The opinion of the court was delivered by 

Poster, J. — The parties to this suit resided in Southington, 
twenty-two miles from New Haven. They met together on the morn- 
ing of the 24th of March 1873, and in the settlement of some busi- 
ness transactions, the defendant gave the plaintiff his check for 
$40 on E. S. Scranton & Co., a banking company in New Haven. 
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The plaintiff then requested the defendant to give him another 
check for $425, counting out to him bank bills to that amount. 
The reason of the request was, that the plaintiff was indebted to 
one Goodwin, who resided at Lime Rock, in Litchfield county, to 
whom he was about making a remittance, and he preferred to 
make it by a check rather than by bills. There was no bank at 
Southington. The plaintiff deposited the $40 check that day at a 
bank in Meriden, where he kept his bank account, and on the next 
day it was presented for payment and duly paid. The defendant 
gave the check for $425, as requested, taking bank bills of the 
plaintiff for that sum, which, with $125 more, the defendant, on 
the same day, deposited with Scranton & Co., on whom the checks 
were drawn. The plaintiff, on the same day, enclosed the check 
for $425 to his creditor, Goodwin, at Lime Rock, who received it 
the next day, the 25th, and immediately deposited it in the Na- 
tional Iron Bank of that village for collection. This bank, by the 
next mail after its receipt, sent it to a bank in New Haven for col- 
lection, which bank received it on the afternoon of the 26th of 
March, and early on the morning of the 27th, presented the same 
for payment, which was refused, — the banking house of Scranton 
& Co., having failed and closed its doors on the 26th. The check 
was duly protested for non-payment, and the requisite notices were 
given to all parties. The plaintiff paid Goodwin the amount of 
this check, and brings this suit to recover it from the defendant, 
who was the drawer. 

Is the defendant liable ? 

The defence is rested on two grounds. 1st. That this transac- 
tion was really a bailment. And 2d. That the delay in presenting 
the check discharged the drawer. 

The claim that this transaction was a bailment is certainly not 
sustained by the finding. There was no agreement, no under- 
standing between the parties that the defendant took the plaintiff's 
money to deposit the same with Scranton & Co., giving the plain- 
tiff an order or check to enable him to receive it, and that when 
the defendant had done that his liability ended. Both parties 
doubtless had entire confidence in the pecuniary responsibility of 
Scranton & Co., and whether the defendant deposited with them 
the money he received for the check, or paid it out in his business, 
or kept it in his pocket, was a matter of entire indifference to the 
plaintiff. He probably bestowed not a thought on the subject, 
leaving the defendant to make such disposition of the money as 
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might best suit his convenience or pleasure. True, the defendant 
deposited it, and other money, with Scranton & Co., on the same 
day he received it ; but he, also, on the same day, drew out $485. 

There is nothing in the case to support the claim of a bailment ; 
in fact, that claim has not been very earnestly pressed, as it mani- 
festly could not be, in view of the finding. 

We pass to the second ground of defence, the delay in present- 
ing the check for payment. Has that delay discharged the de- 
fendant's liability ? 

The facts on this point have already been stated, but it should 
be stated in addition, for the case finds, that the plaintiff told the 
defendant when he took the check, that it was to be sent away, 
and would not reach the bank in several days. The defendant 
replied that the money would be there to meet it. It may also be 
added, though perhaps no stress should be laid upon it, that the 
defendant's account at this time was some $4000 overdrawn, 
so far as cash deposits were concerned. There was a de- 
posit of bonds against which the defendant was entitled to draw, 
and the banking company were authorized to sell the bonds, being 
bound to furnish others in place of them when required, the 
account of the defendant being made good. These bonds of the 
defendant were sold by the banking company, but whether before 
or after the check was drawn does not appear. They were not 
credited to the defendant till the 26th of March, the day the house 
stopped payment. At that time they owed the defendant $999.25, 
including this check of $425, for the whole of which sum the de- 
fendant duly filed his claim in his own name against the members 
of this company in bankruptcy, after the commencement of this suit. 
A dividend of twelve and a half cents on the dollar, on their 
estate, has been declared, received by the defendant, and tendered 
to the plaintiff, who refused to receive the same. 

There can be no dispute as to the law regarding the present- 
ment of a check for payment in order to charge the drawer in 
case of dishonor. The holder is bound to present it within a rea- 
sonable time, and to give notice thereof within a like reasonable 
time ; otherwise the delay is at his own peril. Story on Prom. 
Notes, § 493. This rule it may be said is indefinite, but it seems 
impossible to make it more certain and precise. What is a reason- 
able time will depend upon circumstances , and will, in many 
cases, depend upon the time, the mode, and the place, of receiving 
the check, and upon the relations of the parties between whom the 
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question arises. lb. ; Mohawk Bank v. Broderick, 13 Wend. 133. 
Here three days only elapsed between the giving of the check 
and its presentment for payment. 

The particular circumstances attending this case we consider 
very important. The defendant knew that the plaintiff desired 
this check to make a remittance ; that it was not to be immediately 
presented for payment; and would not reach the bank for several 
days. The case of Daggett v. Whitney, 35 Conn. 366, is certainly 
an authority to show, that what the understanding of the parties 
was at the time that the check was drawn and delivered enters into 
the contract. That the time for presentment may be extended by 
the assent of the drawer, express or implied, is well settled : Alex- 
ander v. Burehfield, 7 Man. & Gr. 1061. Here the time for pre- 
sentment was extended by the assent of the drawer, not for a defi- 
nite time, certainly, but for a reasonable time ; and Ave are quite 
clear that a reasonable time had not expired when this check was 
presented for payment and dishonored. 

We think the plaintiff is entitled to recover, and so advise the 
Court of Common Pleas. 



There is little question in regard to 
the soundness of the rule laid down in the 
foregoing opinion, but every new illus- 
tration of the rule, by a different state 
of facts, is useful. A bank check is 
more analogous to an inland bill of ex 
change, payable at sight, than to any 
other of the familiar securities of the old 
books, and like most other negotiable 
securities, when of comparatively recent 
origin, will naturally establish rules 
peculiar to its own uses, and with refer- 
ence to the common practices of busi- 
ness men in regard to it. In Atnes v. 
Merriman, 98 Mass. 294, Bigelow, C. 
J., treats a check as strictly analogous 
to a note, or bill accepted payable on 
demand, and gives no intimation of any 
distinction in the two cases, in regard to 
the reasonable time for presentment. 
In Nat. Bank v. Hanee, 108 Mass. 514, 
Chapman, C. J., follows the former 
case without comment. In strictness, 
checks are bills payable at sight ; and, 
although the elementary treatises seem 
to regard notes and bills accepted, pay- 



able on demand and at sight, as resting 
upon the same grounds, as to what is 
reasonable time for presentment : Story 
on Promissory Notes, \ 207 etse.q. , Chit, 
on Bills, ch. 7, pp. 303 et seij. Yet in 
practice, we apprehend that the holder 
of a check would, ordinarily, be ex- 
pected to present it for payment sooner 
than in the case of a bill or note pay- 
able on demand ; and it seems to us not 
quite certain, that there is not implied 
the necessity for more diligence in pre- 
senting securities, payable at sight, 
where the presentment is required to fix 
the responsibility of the drawer, than 
there is where the obligation is fixed 
and no demand is necessary to perfect 
the cause of action ; but it is governed 
so much by the peculiar circumstances, 
that no general rule can be even ap- 
proximated. In Smith v. Miller, 43 N. 
Y. 172, it was held that where the 
plaintiff accepted a check in lieu of a 
draft, he must present it the same day. 
I. F. B. 



